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Frank Stilwell 

From: 

Sent: 

TO: 

Clark, John F - WDC [JFClark@perkinscoie com] 

Tuesday, February 17,2004 3 18 PM 

'Charlene Vaughn', Alan Downer. Bobeck. Ann, Javier Marques','Ja~k&&h&$&lohn Fowler, NATHPO, 
'schamu@sso org', Valerie Hauser, Andrea Williams, Andrea Bruns, Bambi Kraus. 'Betsy Merritt'. 
Frank Stilwell, Jo Reese, Sheila Burns. Roger Sherman, gsmith@johnstondc corn, 
Jmartin@usetinc org, jfowler@erols corn 

Andy Lachance (E-mail), Ben G Almond (E-mail), Connie Durcsak (E-mail). David;laUeuLQ-maiI), H 
- I :  ,*_," 

i;<)piiPi, Y',,I'f _$II 8]L, 

cc: 

Subject: RE ACHP Identification Proposal following the 2/12 TVVG Drafting Group meeting 

, 

.,.I ' ?%,, I "' : Anthony Lehv (E-mail), Harold Salters (E-mail), Tony Russo (E-mail) 
c j 

Hello everyone, ,' ' r )  ,.'!]!$ 

, l ,  

Attached is a proposed draft of an ex parte notice for the meeling of the TWG Drafting Commit$$ last m0-y 
,. *;:; 

~ i , :;< February, 12, 2004 - _  

Please review this and get back to me with your comments We are required to file this today. 

Thanks 

John 

-----Original Message----- 
From: Charlene Vaughn [mailto:cvaughn@achp.qov] 
Sent: Friday, February 13, 2004 6:15 PM 
To: Alan Downer; Bobeck, Ann; Clark, John F - WDC; Javier Marques; Jay Keithley; John Fowler; 
NATHPO; 'schamu@sso.org'; Valerie Hauser; Andrea Williams; Andrea Bruns; Bambi Kraus; 'Betsy 
Merritt', Frank Stillwell; Jo Reese; Sheila Burns; Roger Sherman; gsmith@johnstondc.corn; 
jmartin@usetinc.org; ]fowler@erols.corn 
Subject: ACHP Identification Proposal following the 2/12 TWG Draffing Group meeting 

Idel lo Dra f t i ng  Commit tee 

I hope that this e-mail  i s  wai t ing fo r  you on Tuesday morning and that you have had a 
wonder fu l  weekend 

The teleconference cal l - in in format ion i s  as fo l lows:  

Date. Tuesday, February 17,2004 
Time.  
D ia l - i n  number: 888-387-8686 
Access No 

1 1 .  00 a.m until 12:30 p m (est) 

7120435. then press I# 

I n  prepara~ ion  fo r  the teleconference. I am attaching the ACHP's revised language for 
Sec/7on II' Identrfiicuzion and Eiduu/ion, of the draf t  FCC Nat ionwide  Programmatic 
Agreement. Whi le  we were unable to reach agreement regarding a l l  aspects o f t h e  changes 
needed to  streamline the ident i f icat ion process during Thursday's meeting, I believe that w e  
made sipnif icanl progress in cerlain areas. Building upon the points  o f  agreement, John 
Fowler. Valerie Hauser and I prepared revised language that achieves the fo l low ing  goals - 

mailto:cvaughn@achp.qov
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I Eliminates the need for surveys for visual effects. 
2. Allows applicant to use their discretion regarding the use of qualified professionals 

3 .  Limits the sources to be considered when identifying historic properties within the area 

4. Clarifies the role of Indian tribes and Native Hawaiian organizations in the 

5. Allows the SHPOiTHPO to add properties to the list of identified properties for visual 

when preparing the list of historic properties for visual effects. 

of potential effect for visual effects 

identification process for visual effects if they agree to consult with applicants. 

effects when such properties are a) located within the area of potential 
included in the SHPO inventory, and c) meet the National Register criteria. 

and evaluation. 

effect, b) 

6. Allows the ACHP to have a role in the resolution of disputes regarding identification 

There are obviously other issues that require further negotiation. However, we are hopeful 
that at the outset of Tuesday's teleconference such issues can be identified and the major 
concerns clearly articulated. Since we only have until Thursday, February 19th to 
finalize the language that will be submitted to FCC, we would like all parties to he given the 
opportunity to share their comments and suggest changes that advance the overall goal of 
improving the eligibility process for telecommunications activities. 

Thanks for all the hard work you have put into this task. I t  has been quite challenging. 
Nonetheless, I hope that at the end of this process we can all see the benefits of our 
collaboration 

Charlene 

1-/20/2004 



Februar? 17 ,2004 

Marlene H Dortch 
Secretary 
Federal Communications Commission 
445 12Ih Street, SW -Room TW-A325 
Washington, D C .  20554 

Filed via Electronic Filing 

Re: Ex Purre Presentation in the Proceeding Entitled "Nationwide 
Programmatic Agreement Regarding the Section 106 National Historic 
Prescrvation Act Review Process" - WT Docket No. 03-128 

Dear Ms Donch 

On Thursday. February 12, 2004, the following individuals, representing the 
companies or associations indicated, all members of the Drafting Committee of the 
 ork king group established by the Advisory Council on Historic Preservation 
("ACHP") and known as the Telecommunications Working Group ("TWG"), 
cmducled a meeting of  the Drafling Committee at which an official of the 
Commis5ion also participated. to discuss issues relevant to the above-identified 
piocreding 

John Clark 

John Fonler 
Valerie IHauser 
Jay Keithley 
Bctsy Merritl 
Nancy Schamu 

Roger Sherman 
Gre& Smith 
Charlene Vaughn 
Andrea Will lams 

Perkins Cole LLP a the Wireless Coalition 10 Reform Section 
I06 
Advisory Council on I-lisioric Preservalion ("ACHP") 
ACHP 
PClA -The  Wireless lnfraslruclure Acsociation 
National Trust for Historic Preservalion 
National Conference of State Hisloric Presenation Officers 
( " N CS H PO) 
Sprint Corporation 
United South and Eastern Tribes ("USET") 
ACHP 
Cellular Telecominunications & Internet Association ("CTIA") 
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The following persons participated in the above-described meeting by means of a 
telephone link: 

Ann Bobeck 
Sheila Burns 
Bambi Kraus 

Jo Reese 

National Association of Broadcasters ("NAB") 
Environmental Resource Management ("EMR") 
National Association of Tribal Historic Preservation Officers 
("NATHPO") 
Archeological Investigations Northwest, Inc - American 
Cultural Resources Association ("ACFU") 

The Commission official present for this meeting was as  follows 

Frank Slilwell 

In this meeting, the ACHP representatives stated that the purpose of the meeting was 
to continue the discussion started in the conference call on February 6, 2004 of the 
"ACHP Proposal for Expediting Identification and Evaluation for Visual Effects" 
dated January 29, 2004, which was circulated at the TWG meeting on that date 

The group first discussed the use of qualified professional consultants and whether 
such professionals should be needed to deterinine the applicability in the field of an 
exclusion contained in the NPA Industry representatives stated that they often do use 
such consultants in Section 106 reviews, hut that this agreement should not eliminate 
flexibility on this issue 

The group discussed a document entitled "Proposed Amendments to the Nationwide 
Programmatic Agreement For Review of Effects On Historic Propenies For Certain 
Undertakings Approved By The Federal Communications Commission." (Copy 
attached as Attachment I )  

The group agreed that one goal of the drafting committee was to eliminate the 
requirement of  surveys for visual effects to properties whose eligibility for the 
National Register of Historic Places I S  undetermined The group also agreed that 
visual effects would be considered in the case of properties listed and determined 
eligible for the National Register, and the point of the discussion was to determine 
what other properties should also he considered The group agreed that this group of 
properties should he ascenainable, finite and not open-ended. 

Wireless Telecommunications Bureau ("WTB") 
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The group discussed several methods of categorizing other properties that might be 
considered for visual effects, with most of the methods based on determinations of 
cligibility of various kinds The NCSHPO representative insisted [hat applicants 
should evaluate all properties in the SHPOs inventory of properties and consider 
visual effects to any that appear to meet the criteria for eligibility. Industry 
reprewvatives provided to the group a chan taken from the Department o f the  
Interior's website showing that there are over 3 6 million properties on state 

inventories. (Copy attached as Anachmenl 2) The NCSHPO representative 
acknowledged that the quality, size and form of SHPO inventories varied greatly, and 
that not all properties contained on an inventory would be considered eligible for the 
national register 

The representative from the National Trust suggested the group consider some form of 
a program operating in Ohio, where SHPO office charges $150 [o prepare a list of  
properties in  the area of potential cffects ("APE") of a project. 

The group huinmarized the points of agreement, which included the following: (1)  
there should be no surveys for visual effects, ( 2 )  the use of qualified professionals 
should be options, (3)  the method for considering direct effects should not change; (4) 
the universe of eligible properties for which visual effects should be considered 
should be limited, finite and not open-ended, (5) the concept oE"inven1ory" needs to 
be clarified, (6) [he NPA can iieither require nor prohibit fees to SHPOs; ( 7 )  research 
to idcntify eligible properties should he confined to records readily ascertainable and 
available in SHPOs offices. not off site 

The National lrusl  representative strongly urged that the SHPO be allowed identify in 
the consultation properties in the APE that the SHPO has a good reason to believe is 
eligible The groiip generally agreed that ifso.  the SHPO should do this within the 
30-day review period. The group considered mhether properties in  the process of 
nomination to the National Register should be included. and agreed that if so, there 
should be a required filing or ascertainable step that would trigger this category. The 
group proposed that properties the subject of a prior Section 106 review where the 
agency and the SHPO agreed to consider the property eligible (called "consensus 
1)OE" properties). might be considered for visual effects 

The USET representative stated that he was gratified [hat this proposal did not change 
tlie procedures for consideration of physical effects. which are the primary concern for 
tribes He also slated that visual effects are more important to tribes in the west than 
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in the east A n  ACHP representative stated that her agency would not agree to a 
provision that required tribes to post properties on lists. 

One ACHP representative stated that it was important that industry have some comfort 
with the final product because "you do the work I' 

Acknowledging that this letter does not purpon 10 repeat all of the statements from all 
participants in this meeting, but only to summarize the main topics of discussion as 
required in the Commission's rules, this notice is submitted on behalf of the non-FCC 
parties idenlified above, except for the ACHP, which the Commission has ruled is 
exempt from compliance with the Comm~ssion's ex parie rules in this proceeding 

Respectfully submitted, 

John F. Clark 
Counsel to the Wireless Coalition to Reform Section 106 
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February 9,2004 
The Wireless Coalition to Reform Section 106 

Proposed A m e n d m e n t s  
to the 

NATIONWIDE PROGRAMMATIC AGREEMENT FOR R E V I E W  OF 
EFFECTS ON HISTORIC PROPERTIES F O R  

CERTAIN UNDERTAKINGS APPROVED BY T H E  FEDERAL 
COMMUNICATIONS COMMlSSlON 

To Allon Consideration of Visual Effects l o  Certain Designated Properties 
and to 

Eliminate Consideration of Visual Effects to 
O the r  Properties Only Potentially Eligible for the National Register 

INTRODUCTION AND SUMMARY 

The redline-highlighted language in the sections appearing below are proposed 
amendments lo the Nalionwide Programmatic Agreement ("NPA") currently under 
coilsideration by Ihe Federal Coinmunications Commission ("FCC") The 
amcndments are designed lo be inserted into the identified sections o f the  NPA for the 
purpose ofeliminaling consideration of visual effects to most properties that are only 
potentially eligible for ihe National Register of Historic Places ("Naiional Register"). 

Thc arnendmcnls would allow full Consideration and evalualion of all physical effects 
IO all propenies. including potentially eligible properties, exactly as i s  currently 
required by the NPA. The amendments also allow consideration of visual effects, as 
appropriale under the current provisions of the NPA, but limited as follows. 

1 Visual effects to a property (including a polentially eligible property) 
from an undertaking may he considered and evaluated whenever thar 



undertaking will be construcled on or within the boundary of, or will 
otherwise cause physical alteration or destruction of or damage to, that 
property. 

Otherwise, only visual effects to published designated properties (as that 
term is defined in the amendments) within an undertaking's area of 
potential effects ("APE") may be considered and evaluated. 

2. 

Four T w e s  of "Desienated Properties" In summary, the proposed amendments define 
the term "designated property" lo include the following four-categories of property: ( I )  
a property included in the National Register; (2) a property determined eligible by the 
Keeper of the National Register, (3) a property that has been previously determined, 
by both a SHPO and either a federal agency or an Indian tribe or Native Hawaiian 
organization ("NHO"), to meet the National Register criteria for eligibility or is 
identified by a SHPO as being i n  the process of nomination to the National Register, 
and (4) an eligible property that an Indian tribe or NHO identifies and submits to the 
FCC's Tower Construction Notification System ("TCNS"). 

Four Publicly Accessible Lists. Under these amendments, the location of all 
designated properties (except those requiring confidential treatment) will be readily 
and publicly identifiable without the need for specialized training or qualifications. 
Properties in the first two categories described above will be publicly accessible on 
the familiar lists published by the Keeper Properlies in  the third category will be 
publicly accessible on a list to be created and published by each SHPO, which will be 
called the SHPO National Regisler List. or "SNR List " Properties in the fourth 
category will be publicly accessible on the TCNS 

- Limitation on Identification of Pro~erties Because all of the properties for which 
visual effects may be considered will be readily and publicly identifiable on one of the 
four lists described above, the proposed amendments also eliminate requirements of  
Identification of, and consideration of visual effects to, all potentially eligible 
properties not physically affected, and not appearing on one of the four lists 

PROPOSED AMENDMENTS 

The following are the proposed amendments, identified by the specific section of the 
NPA into which they would be inseded, and shown here in redline The main 
operative sections implementing the limitation on consideration and identification of 
potentially eligible properties for visual effects would appear in  Section VII, as 
follows 



~ VII. 

B 

c 

~ 

IDENTIFICA'I 
EFFECTS 

'ION. EVALUATION, AND ASSESSMENT OF 

Definition o f  the Area of Potential Effects 

2 Visual Effects 

a Visual effects from an Undertakine shall only be 
considered or evaluated under this Agreement. ( 1 )  in the 
case o f  potential visual effects to a oarticular Prooerty or 
Historic Property. where the Undenakinn is  located on or 
within the boundary of, or wi l l  otherwise physically alter, 
damage or destroy, that Property or Historic Property; or 
m i n  the case o f  potential visual effects to a Designated 
Property withln the APE of an Undenaking. where the 
visual effects to that Property meet the criieria for effects 
to Historic Properties 

Identification of Historic Propenies 

2 The level of effort and the appropriate naTUre and extent of 
idenufication effons wil l  vary depcnding on the locauon o f  the 
project, the likely nature and location o f  Historic Propenles 
within the APE, and the current nature o f  and thoroughness o f  
previous research. studies. or Section 106 review 
identification of any Propertv IS requlred where the only Dolential 
e f fect  to that Propertv i s  visual 

Definitions I n  addition. the fo l low~ng four definitions would be added to Section 11. 

11. DEFINITIONS 

A The followinR terms are used in  this Nationwide Arreement as defined 



4 .  Boundary The houndarv of the area of historic significance for 
purposes of determining the elir ibil i ty of a Property for rhe 
National Register For a Property included in  or determined 
eliaible for the National Register, the boundary is specified in the 
Property's nomination, either in  a verbal boundary description. a 
metes-and-bounds descriution. a maD. or some other method of 
s~ecificallv delineatinr i t s  boundary For other ProDerties. the 
boundary i s  a line surrounding the Property that encomoasses. but 
does not exceed. the fu l l  extent of the significant resources and 
significant land areas that make up the Property and that retain 
integrity. A boundary for any Property should be large enough to 
include all historic features of that Propem, but should not 
include buffer zones or areas not directly contributing to that 
significance, or peripheral areas of the Property that no longer 
retain integrity. 



accord confidential treatment to any Property listing when 
amrooriate under the provisions of Section 800.1 I(c) of 
the Council's rules (36 C.F R 6 800 I l (c)  

SNR List or SHPO National Register List A list created and 
maintained hv  a SHPO containing the names and identifving 
information of Properties in  its state that have been previouslv 
determined. by both the SHPO and either a federal agency or an 
Indian tribe or NHO. to meet the National Register criteria for 
elieibility. or that the SHPO identifies as being in the process of 
nomination to the National Register. The SNR List shall contain 
each Properly's name. ils descri~tion as either a district. site. 
building. structure or obiect. its specific address or location 
description (or a notice of confidential treatment of this 
information as provided i n  Section 800.1 l (c)  of the Council's 
rules ( 3 6  C F.R 6 800.1 I(c)l. and the date of initial listin% 

The SHPO shall publish and renularly update the SNR List on the 
Internet A n v  property that is not either included in the National 
Register or determined by the KeeDer to he eligible for inclusion 
wi th in  three wars  of ihe date of initial listing shall thereafter not 
he considered to he on the SNR List for purposes of this 
Aqreement 

Property A district, site. building. structure or ohiect that 
appears to meet the criteria ofelipibilitv for listine in the 
National Reeister 

1 2  

~.- 

~- 13. 



Attachment 2 

Iowa 10.737 178 00 0 00 100,000 50 00 0 00 7.500 4E 



North Dakota 

Ohio 

0 

25,000 200 00 0 0 0  15,000 1 5 0 0 0  0 00 7,000 7c 

35.000 210 00 0 00 100,000 1,000 0 0 00 5,300 c 






